
Suite 600 
Washington, DC 20006 

VIA HAND DELIVERY 

August 4,2005 

Ms. Marlene Dortch, Secretary 
Federal Communications Commission 
The Portals, TW-A325 
445 12Ih Street, sw 
Washington, DC 20554 

Tel202/887-G230 
Fax 202/887-6231 

RECEIVED 

Re: Notice of Ex Parte Presentations ~ Wireline Broadband Proceeding 
CC Dkt. Nos. 02-33, 98-10, 95-20 

Dear Ms. Dortch: 

On Thursday August 4,2005, the undersigned had a telephone conversation with Jessica 
Rosenworcel, Legal Advisor to Commissioner Copps, regarding the above-captioned 
proceedings. 

EarthLink discussed the FCC's Section 214 precedent and process and the need for the 
Commission to ensure, consistent with the statute, that the public convenience and necessity will 
not be adversely affected by the withdrawal of today's broadband services in any community, 47 
U.S.C. § 214(a). EarthLink provided the attached documents concerning the FCC's precedent 
regarding Section 214 discontinuances. 

the public record of the above-referenced dockets. Please do not hesitate to contact me directly if 
you have any questions. 

Pursuant to the Commission's rules, please find two copies of this filing for inclusion in 

Counsel for EarthLink, Inc 

cc: Jessica Rosenworcel No. of Copies rec'd -k 
U A B C D E  
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AUG 12 2002 

02-33  ' 

--- 
nEmKLIIIIIII 

The Honorable Edward J. Markey 
Ranking Membcr 
Subcommittee on Telecommunications and the Internet 
Committee on Energy and Commerce 
United States House of Representatives 
2108 Raybum House Office Building 
Washington, D.C. 20515 

Dear Congressman Markey: 

Thank you for your letter of July 2,2002. regarding WorldCom's disclosure of financial 
accounting i n m u m i e s  and the possibility of the company's bankruptcy. In your letter, you 
asked what the Commission is doing "to prepare for a possible bankruptcy and to safeguard 
service quality," and also. in the event of P WorldCom bankruptcy, what the Commission will do 
"to assure consumers that their service will not be shut-off or that service quality will not suffer." 

I am deeply troubled by WorldCom's rccent disclosures and &arc your concern about the 
impact on consumem and the nation's telecommunications infrastructure if WorldCom or its 
creditors were to initiate bankruptcy proceedings. In direct response to your questions, I assure 
you that the Commission has already taken action to protect the public interest in general and 
WorldCom's customers in particular. and will continue to take such actions as are necessary and 
consistent with our authority under the Communications Act. 

O w  the last two weeks. I personally have taken steps to ensure that the Commission has 
and continues to rcceive the most up-to-date information about WorldCom's developing 
situation. I met with John W. Sidgmore, Chief Executive Officer of WorldCom. to hear about 
the company's fmncial situation and ability to maintain service quality first-hand and. since that 
initial meeting. have engaged in regular communications with Mr. Sidgmore and will continue to 
do so for the foreseeable future. Within three days of WorldCom's first announcement that it had 
discovered financial accounting irregularities, I met with representatives of the telephone 
industry, financial analysts and debt-rating agencies IO gain an understanding of WorldCom's 
i m d i a t e  rituatib and also discuss how these developments impact the telecommunications 
industry. Additionally, 1 have participated actively in interagency discussions U, enSW il broad 
understanding of Worldcorn's impact on the govmment's use of telecommunications and its 
impact on the industry, as a whole. I will continue to keep these lines of communication open 
and active for as long as the current situation persists. Finally, as you know. I was appointed to 
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serve on the new inter-agency Corporate Fraud Task Force to offer the Commission's expenise 
to assist In efforts to investigate and prosacute significant financial crimes and s e s w  d ib i l i t y  
to and confidence in the market. 

My personal efforts arc only one part of thc hard work the entire Commission has 
undertaken to minimize the threat of a WorldCom bankruptcy to continuity of service. Thc 
Commission's staff has worked with WorldCom executives and conducted its own indepcndcnt 
research so that our information regarding the e x h t  of WorldCom's operations and its customer 
base arc uptodate. The Commission's staff has also spoken with anxious consumers. otha 
carriers, and other govcmmmt agencies, both to provide them with information the Commission 
has about the cumnt situation and our processes. and also add to our own understanding of the 
scope of the pmblem. We have been in extensive consultation with state public utility 
commissions to explore coordinated responses to carrier bankruptcies. These state public utility 
commissions also have responsibility to ensure continuity of local and intrastate services and 
may be, in some cases, better placed to act quickly to prevent a catastrophic loss of service. In 
sholt. the Commission is gathering thc information and developing the tools we need to deal with 
whatever situation may a r k  in coming we&. 

If a WorldCom bankruptcy were to occur. the Commission will act vigilantly and to thc 
full extent of our statutory authority to prevent a catastrophic loss of service. Although 1 agrse 
with you that a WorldCom bankruptcy would be a significant and unprecedented event, it is not 
necessarily the case that such a bankmptcy would result in a discontinuance of service to 
consumers. Indeed. carriers filing for norganization under Chapter 11 of the Bankruptcy Code 
must still continue to provide service during the pendency of bankruptcy procscdings. and the 
Commission has K e n  a number of bankruptcies result in mrganization or an aquicition of the 
mubled carrier with no discontinuance of service at all. If WorldCom were to file for 
bankruptcy. it is possible that the Commission would not need to in tmwe to prevent service 
dismntinuance. but would instead need 10 review applications for transfers of control of 
WorldCom's federal licenses and authorizations. The Commission would bc well placed to do so 
given our effons to gather information and communicate with the company. 

If. however, a bankruptcy were to lead to a discontinuance of service. thc Commission 
would act as quickly as possible to protect the integrity of the nation's telecommunications 
network and services provided to mission critical government functions. AS you stated in  your 
letter, the foundation of our authority to protect consumem from an abrupt discontinuance of 
service is sation 214(a) of the Communications Act of 1Y34, as amended. Section 2l4(a) statCs. 
in pertinent pm, that "Inlo carrier shall discontinue, reduce, or impair service to a community. or 
pan of a community, unless and until t h m  shall first have k e n  obtained from the Commission a 
certificate that neither thee p m n f  nor future public convenience and necessity will be advenely 
affmted thereby." 47 U.S.C. 5 214(a). Our rules implementing this statute provide consumers 
the opportunity to find an altanative service pmvidcr by quiring the carrier to send individual 
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written notices to each consumer affected by the discontinuance. 47 C.F.R. 89; 63.60, et ~ 9 .  
The carrier is then prohibited from discontinuing service for a minimum period of thinpone (31) 
day from the date the carrier's notice of discontinuance is released on public notice by the 
Commission. This thirty-onc (31) day period is, however, a minimum period. and the 
Commission may extend it if consumers would be unable (0 nceive service or a reasonable 
substituteMm another carrier. or if the Commission otherwise finds that the public convenience 
and necessity is adversely affecmd. 

Over the past year, the Commission has amd npcatedly to ensure that canicrs observe 
the discontinuance requirements, and h e b y  provided consumas an opportunity to migrate. 
The agency has devoted a great deal of time to working with carriers to make sun that they 
understand the requirements, and has made a number of ~ppcprnnces in bankruptcy court 
proceedings to advise the cow when the requirements had not been met, or when.action by the 
court might have caused an unnoticed discontinuance of service. The end result is that the 
industry has, so far, weathered numerous carrier bankruptcies without significant disruptions of 
service to end-users. 

The two discontinuances mentioned in your letter, Noahpoint Communications and 
Excite@Home. have given the Commission important experience in dealing with bankruptcy and 
discontinuance of service. Northpoint Communications did no! obscrve our regulatory 
requirements and provided seventy-two (72) hours notice of its discontinuance of service without 
any advance warning to the Commission. We thus wm unable to take effective, timely action to 
protect consumers. The Commission has. however, incarporated the kssons from this 
experience into our process, and has taken proactive step to work with tmubkd Carriers in 
advane, as I have described above. The suvices provided by ExciteWIome wa'e not within 
the scope of the services to which section 214 applies. I did. however, urge the bankruptcy muR 
to enternin our public policy concerns (a copy of the letter I sent is attached). Additionally, we 
worked directly with individual companies to facilitae an orderly transition of custOmW6. 

Again, I want to assure you that we are doing the hard work necessary to protea the 
public intemst in this unfortunate situation. F'lcase do not hcsitate to contact me if you need 
funher information regarding our efforts. 

Sinoenly, 
,. 1, -.- 

Michacl K. Powell 

.---.-., 
e- ._.. ,.' ' .- -.,, i , .... ;__, . . /  -. 

Chairman 

attachment 
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please include that m your responsa. me U.S. talecom sector is the world's bat and it is my 
cxpcotation that the FCC works to insun rhat it nmsinS SO even during ttus most d+ftlcult paricd. 

Additionally, I must strcy that a failing in some parts of the idustry hns barn due to 
fraudulent accounting. I have examined similar accounting issues in the Comrncrce Commiaec 
with nspcct to the Emon Corporation and, with nspd to the tdecommunicationa indushy, I 
have gvocatcd consistently that the FCC not d u m  or eliminate its existing eacowtiug 
requhments. While the FCC's accounting requirema do not directly prom aharcholdas or 
iavmtors, they do protect consumen h m  being overcharged for service. In this cnvt.Onment it 
is also clear that relying solely on the Anancial records companies provide Wall S p a t  is an 
insufficient basis to d w d e  whether ccnsumers arc being protect4 I uddmwud that the 
FCC has a proceeding pending in which it is seeking to rsduce its pacowin# req-ts even 
fmther. In today's context, the dert~ulatory nature of this proceeding appwra ill-sdvisad 

Rather, your rusk should be to review thc FCC's current accounting ovasight authority 
and, in ConjWction, with the 5tatc Public Utility Commissioners work to enhance the FCC's 
accountiq rules to help p m t  c o m m  in this cn&mimntt. While it is unlikely tbat 
additionlrl accounting d e s  would haw prcveatGd ouuigbt fmud, perhaps they could hclp 
mitigate againat thme problems in the futun. 

I bust that you understand that under these c i r c m c c s  your foramart rorponsibihty i s  
to protect the inregity and reliability of the Nation's telecommunicetions ner,vork M well as to 
e ~ u e  continued service to consumers during this turbuht time. Plew provide a W l y  
response so that the Committee may p r o d  with io work in this matter. 
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VIA HAND-DEWVE RY 

The Honorable Edward J. M d e y  
Ranking Member 
Subcommittee on Telecommunications and the Intuna 
Committce on Energy and Commerce 
United States House of Repveseotarives 
2108 Raybum House Ot%ce Building 
Washington, D.C. 20515 

Dear Congressman Markey: 

02-3 3 

R€CEIVEO 
AUG12 2002 
--c 

m f f n r  

.' 

Last week, you issued a press statement responding to my letter of July 10,2002, 
regarding thc action this Commission has rakcn and will take to protect customers as 
WoridCorn's situation continues to develop. Although your original letter did not specifically 
raise the applicability of section 214 to broadbaad Internet access services, your press statmKnt 
that the Commission is powerless to protect broadbend consumers prompts me to write to clarify 
several apparent misundmrandings regarding thc scope of our authority and our approach to 
implementing the intent of Congress as set forth in the Communications Act ("the Act"). 

First, I appreciate your concerns and this opporhmity to reiterate and emphasize that there 
is no question or issue concerning section 214's applicability to Worldcorn. AS wc both have 
recognized. this Commission will act vigilantly and to the full extent of oar statutory authority to 
ensure that consumers' intuests are protected should WaldCom enter into bankruptcy. Ensuring 
continuity of servics for consumers is OUT highest priority in thc wake of the troubles facing 
many companies in the tdccommunications industry today. 

Second. I did not suggest that we arc powerless to protect consumers and prevent m i c e  
dismptions by any entity providing any type of communications service. In the case of 
Excite@Home, for instance, the Commission w a  an active participant and advocate in 
p i s r j n g  consumer intmsts, as we engaged all the companies involved and the bankruptcy 
court itself 10 ensure that consumer interests wen both contemplated and protected. Indeed, I 
urged the banknrplcy judge to "balance not just the interests of one debtor and its creditors. but 
also those of millions of customers and the American public" and that he. at a minimum, 
"provide for an orderly transition rather than a precipitous shutdown of Excite@Home. IO avoid 
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disrupting broadband service to a s i m a n t  percentage of US. customas." Our involvement 
was largely successful as a majority of consumas were migrated to new networksexpaiitious~y 
and without an excessive service disruption. 

As to section 214's inapplicability to Excite@Homc. it is important to note that the 
company was not a "carrier" (whether a cornmoll carrier, telecommunications carrier or cabk 
opaator), but an Intanct Service ("ISP"), akin to AOL Earthlink and Juno. As you 
know, ISPs do not incur any obligations under Title II of the Act. Because ExcitHBHorne and 
the services provided by it bad never becn ngulatdd as carrier srrvicu, by this or any previous 
Commission, any application of section 214 to Excite@Home would have been an 
unprecedented and unsupported extension of our authority under that provision. At no time, 
however, did this imp& thc Commission from intervening to protect the American public's 
intmst and we will continue to do SO w h a r  and when it is warranted. 

Third, with respect to a carrier, it is not clear that section 214 could not be applied to any 
service offmd by that carria. Section 214(a) docs not define either the class of "carrier" or the 
class of "services!' to which the Commission's authority m s  ("No cania shall disuxltinuc, 
reduce, or impair m i c e  to a community. .." (47 U.S.C. 1 214)). 'his, of coume. is a 
consequence of the fact that this provision was written in 1934, as part of the original 
Communications Act, a time when there were no classes of carriers or services. 

Fourth. our ongoing broadband prmeding specifically mticipnted the concuns you raise 
and considers how to continue to pmwt  consumc18 regardless of the classification of broadband 
Internet access services. See In the Matter of Appropriate Framework for Broadband Access to 
the lntemet over Wireline Facilities, CC Docket No. 02-33, Notice of Proposed Rulemaking. 17 
FCC Rcd 3019,304547 (2002). Noting that "section 214 of the Communications Act limits the 
ability of a telccommunications c e  to unilaterally discontinue teltcommunications service to 
consumm." the Commission asks interested patties to "address the extent to which it is 
appropriate or necessary to apply such a requirement to the provision of widine broadband 
Intcmet access service if we classify such services as i n f o d o n  scrvicu." id at 3045. 

Finally. given that bankruptcies have increased, regrettably. the Commission would 
geatly benefit fmm a more definitive and concise statement of its authority to prevent service 
disruptiom for consumers. In this regard, I invite you and your colleagues on the C o d t € e e  to 
explicitly extend the Commission's authority to impose discontinuance requirements on other 
carriers and seMccs within our jurisdiction. 



I 
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I look forward to working with you and other members of the Committee as we jointly 
navigate these troubled times facing the telecommunications industry. 

CC: The Honorpble W.J. (“Billy”) Tauzin 
Tbc Honmable John Dingell 
The Honorable Fred Upton 



EX PARTE OR LATE flLEO 

Dear Chairman Powell: 

Thank you for your additional letter of July IS, 2002, regarding the Commission's 
approach to consumer protection in the face of tclwommunications bankruptcies. I take 
this opportunity to comct c a t i n  apppprent misundeatsndings regarding the 
Commission's authority and to comment M e r  upon the Commission's approach to 
these issues. 

First, your nsponsc highlight8 yet again the policy inconsistency to which my 
press statemenl alluded; namely, that although you believe the Commission bas authority 
to address C O N U ~ C I  protection interests as contained in Section 214 of the 
Communications Act with mpect to a possible WorldCom bankruptcy, and in the case of 
last year's Northpoint Communications bankruptcy, you did not believe this to be the 
case when Excite@Home went bankrupt. I appreciate the fact that you wmte the 
bankruptcy judge at the time suggesting that the court provide protection to consumers. 
Such correspondence to the courI, howwa, is no substitute for the inherent ability of thc 
FCC to act on its own. 

I had noted in my statement that, for wnsmm. the service received fmm 
Northpoint and the scrvice hwn Excitc@Home, were er~cntidly the same seMcc, 
although one is offered over telephone wins and the otha, by cable operators over cable 
facilities. Consumers utilized both services to obtain broadband access to the Internet. 

You asserted in your correspondaw: to me that Excit@Home was merely an 
Inkmet Service Provider (ISP) - "akin to AOL, Earthlink, and Juno" - and wp8 not a 
carrim. Because it was not a canier. you stipulate that it is not covered by the provisions 
of law giving authority to the FCC to step in, if necessary. to ensure continuity of service. 

I believe this mischarack?rizcs the Excite@Home service that consumers received. 
As you may recall, at the time the cable industry offered consumers Excit@ome as 

*I*lrn Il*"rOc.l,"W'. 
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part of ai exclusive, buiidlcd service. A subscriber received both the unrcgulatcd. ISP 
service and the broadband transport to reach that service jointly. 

When Excite@Home went bankrupt it had roughly 4 million customers. 
Subsequent to service shut-offs, the vast majority ofconsumas wm irate pp~ because 
they could no longer obtain the particular ISP “Excitc@Homc,” but rather, becaurc iu 
collapse brought to an abrupt halt their broadband access to the Internet through any 
other ISP. 

Even if one were to contend that Excite@Homc was solely an ISP, is.. divoroed 
from any transport carriage. it is clear that such carriage had to have been provided to 
consumers by some entity - in this case, it was Excitc@€Iome’s owners: s e v ~ l  very 
large cable MSOs. t believe these “awncr-camers” surely must answer to the FCC‘s 
Section 214 authority for the broadband access to ISPD they provide to cable COMUIIIOR. 
In fact, your letter notes that “with respect to a carrier, it is not clear that scction 214 
could not bc applied to any service . .  offered by that carrier.” 

You chose not to assat  this point with either Excitc@Home or its cable industry 
owners at the time and it is now too late for those affected by the Excit@otne shutoffs 
anyway. In the future. I hope you will be less reluctant to assert, on behalf of corn- 
Interests, any and all FCC authority to prevent abrupt service disruptions. 

Second. your response of July IS, 2002, underscores stpkly the key point I raised 
last week. Pending proposals befon the Commission will render the risk to consumers 
grater in the went of bankruptcies if the Commission re-defines or m-classifiss thc 
DSL-based carriers, which today an? covered by Section 214, so that they arc tnated as 
cable modem-based carriers, which the Commission defwfo considers not c o v d  by 
S d o n  214 and other provisions of Title n. If it endorses such pmporals, the 
Commission will have re-defined itself 0111 of authority to invoke !he consumer protection 
provisioiis of Section 214, not only in thc case of cable modem-baaed services auch as 
Excitc@Home. but also with nspecl 10 DSL-based services. Millions of additional 
consumers would be left unprotected from bankruptcy-induad shutsfb. 

Third, your letter further notes that Section 214 was written in 1934, W h e n  there 
were no class= of carriers or services. As you know. Congress has amended thc 
Communications Act numemus limes since 1934. Most significantly. in 1996, CongraS 
spaificaily re-oricnled national ~elecommuojcafion~ policy IO snwursge compstitiw 
entry by other terriers, which we hoped. would innovate and offer consumas M array of 
services. In other words. Congreps not only knew there wen other classes of carrim and 
services, but was actively changing the law to endorse such a telecommunications future. 
Congress had an opportunity at that time to also limit the scope of Section 214 so that it 

. -  . .  - ~ -  ...-. -.,,- . -  . . . . . , .  ._.. - - ...- 
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would not cover new carrim or new classes of scrviccs. It did not mact MY such 
limitations. 

' 

You have invited me and my colleagues to enaci legislation to "extend the 
Commission's authority to ,impose discontinuance nquiranents on other carriers and 
services within our jurisdiction." Given the broad scope of Section 214, I believe it is 
clear that we do not need to do so. 

The Commission has all the authority it noeds under Section 2 14'to protect 
consumers in the went of banluuptcies. The only lihitation on such authority to address 
service quality and service disruptions from caniers will be limitstions that the 
Commission places upon itself. Again, I urge you and your fellow Commissioners to n- 
think the wisdom of many of the proposals you have pending before you with respect to 
broadband policy. Many such proposals fundammtally depart from the stahtory 
s t ~ ~ c m  upon which the Congress built the Telecommunicstions Act of 1996, and this 
correspondence has illuminated but one policy pitfall. 

back to me, as part of the formal proceeding before the Commission. In the mmrer of 
Appropriate Framework for Bmdband Access to the Internet over Wireline Faciliries 
(CC Docket No. 02-33). I look forward to continuing to work with you and your fellow 
Commission members on these and othcr mat- in the future.. 

I respectfully nqucst that you submit my laten to you, as well as your responses 

Edward 1. Mar 

H o w  Subcornmiltee on Telecommunications 
and the Internet 

. -  ., .1... ._.,_ _.,,_ . -  . .  . - ,, . . , - . - . . I - 


